
IN THE UNITED STATES DISTRICT COURT  
WESTERN DISTRICT OF MISSOURI 

CENTRAL DIVISION  
 

Christopher S. McDaniel,    ) 
       ) 
 Plaintiff,      ) 
       ) 
v.       ) No. 2:16-CV-4243 
       )  
George Lombardi, in his official capacity as   ) 
 Director of the Missouri Department of ) 
 Corrections,     )  
       ) 
 Defendant.      )  
 

COMPLAINT 
 

 Plaintiff, Christopher S. McDaniel, alleges as follows: 

INTRODUCTION 
 

1. As a death penalty reporter for BuzzFeed News and as a former reporter for St. Louis 

Public Radio, Christopher S. McDaniel engages in extensive investigative reporting. His 

reporting has uncovered evidence suggesting that Missouri officials violate state and 

federal law, as well as engage in other questionable practices, in their efforts to sustain 

the death penalty in Missouri.  

2. To ensure that executions are carried out in a constitutional manner, McDaniel applied in 

January 2014 to witness a Missouri execution. He completed the Missouri Department of 

Correction’s State Witness Application form, but he never received a response, 

constructively denying him the opportunity to be a witness. 
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3. Pursuant to Missouri statute, the Director of the Department of Corrections invites “at 

least eight reputable citizens, to be selected by him … to be present at the execution … to 

witness the execution[.]” Mo. Rev. Stat. § 546.740.1  

4. The Department of Corrections maintains no policy governing how the Director decides 

whether to grant or deny requests to witness an execution by members of the public or 

media, leaving the decision of who is a reputable citizen and who among those qualified 

should be selected to the discretion of the Director.     

5. On their face and as applied, the Department of Corrections policies and customs 

regarding the selection of execution witnesses violate the Due Process Clause of the 

Fourteenth Amendment in that the opportunity to witness an execution and report on 

what was witnessed requires permission that is given or withheld without any specific 

standards, other than age, creating an impermissible risk of the suppression of ideas or 

viewpoint discrimination. 

  PARTIES 

6. Plaintiff, Christopher S. McDaniel, is a United States citizen. 

7. Defendant, George Lombardi, is the Director of the Missouri Department of Corrections. 

He is sued in his official capacity only. 

JURISDICTION AND VENUE 

8. Plaintiff brings this claim pursuant to 42 U.S.C. § 1983 and the Fourteenth Amendment 

to the United States Constitution. 

1  The literal language of statute requires that the Attorney General arrange for execution witnesses. 
Despite this language, however, the statute is understood and applied to make this duty incumbent upon 
the Director of the Department of Corrections. 
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9. This Court has jurisdiction under 28 U.S.C. § 1331 over Plaintiff’s claim because it arises 

under the Constitution of the United States.  

10. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b)(1) & (2) because 

Defendant is located in Cole County, Missouri, and his actions giving rise to the claim in 

this suit occurred in Cole County.  

11. Venue is proper in the Central Division pursuant to Local Rule 3.1(a)(2). 

FACTS 

12. Plaintiff is a death penalty reporter for BuzzFeed News. 

13. Plaintiff was formerly a reporter for St. Louis Public Radio. 

14. In the course of his work for both BuzzFeed News and St. Louis Public Radio, Plaintiff 

has investigated and reported on Missouri’s actions related to its execution of inmates. 

15. Plaintiff’s reporting has, at times, shone an unfavorable light on the actions of Missouri 

officials. For example, 

a. A December 13, 2013 story revealed Missouri’s execution drug supplier was 

not licensed to sell in Missouri, which, under normal circumstances, could be 

a felony. This revelation led to a state hearing into the matter, as well as a 

lawsuit against the pharmacy. After the suit, the pharmacy agreed to no longer 

sell execution drugs to Missouri; 

b. A September 2, 2014 story exposed that Missouri had been injecting inmates 

with high levels of a sedative before execution witnesses were ushered into 

the room. This story led to legal challenges, which in turn caused the 

Department of Corrections to change its policy to make the sedative optional 

going forward. Some judges went on record finding the revelation “alarming,” 
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noting that the policy change prompted by the story “appears to be an 

acknowledgment that mandated injection of dangerous levels of midazolam 

shortly before the execution likely violates the inmate’s constitutional rights.”; 

c. A January 28, 2016 story showed that high-ranking Department of 

Corrections officials have handed out more than $250,000 in cash stuffed in 

envelopes to pharmacists and members of the execution team, likely in 

violation of federal tax law; and     

d. An April 21, 2016 story reported that Missouri’s former execution drug 

supplier admitted to committing hundreds of pharmaceutical violations, its 

license was placed on probation, and it later sold off its assets. 

16. To ensure that executions are carried out in a constitutional manner, Plaintiff applied in 

January 2014 to witness a Missouri execution.  

17. Pursuant to Missouri statute, the Director of the Department of Corrections invites “at 

least eight reputable citizens, to be selected by him … to be present at the execution … to 

witness the execution[.]” Mo. Rev. Stat. § 546.740.  

18. By Department of Corrections policy and custom, the approval or disapproval of requests 

to witness an execution is in the unfettered discretion of the Director.   

19. Plaintiff completed the Missouri Department of Corrections’ State Witness Application 

form. A copy of his application, with his social security number redacted, is attached 

hereto and incorporated herein by reference. 

20. The Department’s application requires each prospective witness to state, among other 

things, whether they are or ever have been a member of a group or organization opposed 

to, or in support of, the death penalty. 
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21. Plaintiff never received a response to his application, constructively denying him the 

opportunity to be a witness to any of the seventeen executions that Missouri has carried 

out since his application was submitted. 

22. In order to further understand Defendant’s practices regarding the selection of execution 

witnesses, a public records request was made in May 2014, seeking copies of records 

from a one-year period related to applications to be an execution witness and the 

Department’s handling of those applications. 

23. The Department refused to provide the records as required by Missouri law, which 

necessitated litigation to compel the Department to comply with state law. 

24. The Department was found to have violated Missouri’s Sunshine Law. The Department 

did not appeal the determination that it had violated the law; however, it has appealed the 

determination that its violation of the law was knowing. 

25. Once the records were made available to the public, Plaintiff learned that every applicant 

who, like Plaintiff, expressed a desire to ensure that execution were carried our properly 

and constitutionally was denied the opportunity to witness an execution. 

26. The Department’s policies and customs grant Defendant unfettered discretion to 

determine who is, or is not, permitted to witness an execution. 

27. The Department’s policies and customs provide the opportunity for discrimination based 

on viewpoint or retaliation for First Amendment protected activity, including expressive 

activity, press activity, or membership in a church or other organization that is opposed to 

the death penalty. 

28. Plaintiff desires to witness an execution in Missouri. 
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29. At all times relevant, Plaintiff has not been under the age of twenty-one years and has 

been qualified to be an execution witness. 

30. At all times relevant, Plaintiff is not clergy or religious leader. 

31. At all times relevant, Plaintiff is not a relative or friend to any death row inmate. 
 

32. As relevant to the actions described in this Complaint, Defendant acts and acted under 

color of law. 

COUNT I 
42 U.S.C. § 1983 – Due Process 

33. Plaintiff repeats, re-alleges, and incorporates by reference the allegations in the foregoing 

paragraphs of this Complaint as fully set forth herein. 

34. Defendant’s policies and customs related to the selection of execution witnesses allow 

Defendant to allow, or not allow, an application to witness an execution in such a way 

that they permit unbridled discretion to deny an adult citizen the benefit of serving as an 

execution witness based on the individual’s viewpoint, expressive or press activity, or 

membership in a church or other organization.  

35. There is no process or procedure by which Plaintiff might witness an execution other than 

through the policies and procedures established by the Department. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays this Court: 

a. Upon motion, grant a preliminary injunction preventing Defendant from 

inviting any individual, other than the Attorney General, to serve as execution 

witness until such time Defendant has established a policy for selection of 

execution witnesses that this Court determines accords with the Due Process 

Clause of the Fourteenth Amendment;  
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b. Grant a permanent injunction preventing Defendant from selecting execution 

witness under a procedure that does not provide due process;  

c. Award Plaintiff’s costs and attorneys’ fees pursuant to 42 U.S.C. § 1988; and 

d. Allow such other and further relief as this Court finds just.  

Respectfully submitted,  
 
/s/ Anthony E. Rothert  
Anthony E. Rothert, #44827 
Jessie Steffan, #64861 

       ACLU of Missouri Foundation 
       454 Whittier Street 
       St. Louis, Missouri 63108 
       Phone: (314) 652-3114 
       arothert@aclu-mo.org 
       jsteffan@aclu-mo.org 
        
       Gillian R. Wilcox, #61278 
       ACLU of Missouri Foundation 
       406 West 34th Street, Suite 420 
       Kansas City, Missouri 64111 
       Phone: (816) 470-9938   
       gwilcox@aclu-mo.org 
        
       Attorneys for Plaintiff 
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